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Corrections to this opinion/decision not affecting the outcome, at the Court's discretion, can occur up to the time of publication
with NM Compilation Commission. The Court will ensure that the electronic version of this opinion/decision is updated accordingly
in Odyssey.
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MEMORANDUM OPINION
WRAY, Judge.
{13 Proposed Intervenors appeal following the district court’s denial of their
motions to intervene as of right and for permissible intervention. [RP 513] This
Court issued a calendar notice proposing to summarily affirm. Proposed Intervenors
filed a memorandum in opposition, which we have duly considered. Unpersuaded,
we affirm.
{23  We understand Proposed Intervenors to have abandoned their docketing
statement’s second issue concerning whether the proceedings below should be
automatically stayed under NMSA 1978, Section 39-3-23 (1966). Thus, our analysis
focuses only on their first issue concerning intervention. See Taylor v. Van Winkle'’s
IGA Farmer’s Mkt., 1996-NMCA-111, 9 5, 122 N.M. 486, 927 P.2d 41 (recognizing

that issues raised in a docketing statement, but not contested in a memorandum in

opposition are abandoned).
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3y  We begin by noting that Proposed Intervenors’ docketing statement asserted
that “[t]he standard of review applicable to both intervention as of right and
permissive intervention is abuse of discretion.” [DS 11] In their memorandum in
opposition, Proposed Intervenors now assert that the standard of review when
reviewing an order concerning a motion for intervention as of right requires review
de novo. [MIO 3] See Chino Mines Co. v. Del Curto, 1992-NMCA-108, 9 8, 114
N.M. 521, 842 P.2d 738 (stating that “[i]n reviewing an appeal from an order
involving denial of intervention as a matter of right under Rule 1-024(A) [NMRA],
where the facts underlying the application are not in dispute, we review the propriety
of the court’s ruling as an issue of law™); Nellis v. Mid-Century Ins. Co., 2007-
NMCA-090, 94, 142 N.M. 115, 163 P.3d 502 (“A court abuses its discretion when
it misapplies the law to the facts; we review the application of the law de novo to
determine whether an abuse of discretion has occurred.” (internal quotation marks
and citation omitted)). We review issues of law de novo. Bank of New York Mellon
v. Lopez, 2014-NMCA-097, q 6, 336 P.3d 443. Given that it appears the facts
underlying the motion to intervene are not in dispute, we conclude de novo that the
district court did not err in denying Proposed Intervenors’ motion to intervene based
on intervention as of right under Rule 1-024(A)(2).

4y This litigation involves alleged violations of the Fair Pay for Women Act

(FPWA), NMSA 1978, §§ 28-23-1 to -6 (2013) brought against the New Mexico
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State Personnel Board (SPB) and the State of New Mexico (collectively,
Defendants). Proposed Intervenors, the individual state agencies that employed
Plaintiffs, assert their interest in this litigation is “defending the placement of each
Plaintiff within a pay[ ]band in each agency, and determining job duties and salaries
for each.” [MIO 11] In our calendar notice, we noted that the district court found in
its order denying intervention that “to the extent [Proposed Intervenors] have
interests in this action, they are adequately represented by the [s]tate.” [3 RP 513]
We proposed to affirm the district court based on Chino Mines Co., which held that
“[w]here the state . . . is named as a party to an action and the interest the applicant
seeks to protect is represented by a governmental entity, a presumption of adequate
representation exists. In such cases, the applicant must make a concrete showing of
why the representation is inadequate.” 1992-NMCA-108, 9 11 (citations omitted).
[CN 3] We also relied on N.M. Right to Choose/NARAL v. Johnson, 1999-NMSC-
005, 99 19-20, 126 N.M. 788, 975 P.2d 841, which held that, to overcome the
presumption of adequate representation, a proposed intervenor must show “an
adversity of interest, collusion, or nonfeasance” on the part of the entity that is
already a party to the lawsuit. [CN 3-4]

53 In their memorandum in opposition, Proposed Intervenors assert that Chino
Mines Co. and New Mexico Right to Choose/NARAL do not apply in this case. [MIO

9-10] Proposed Intervenors attempt to distinguish both cases by contending that the
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proposed intervenors “in those cases did not present interests that differed from those
of parties already in the litigation.” [MIO 8] Instead, Proposed Intervenors contend
that their interest is not the same as the existing parties to this case, and thus is not
being represented. [MIO 9-11]

6y  In Chino Mines Co., this Court declined to address whether the proposed
intervenor had an interest in the case, but noted that the proposed intervenor alleged
“only a general interest in the litigation” and that they did “not allege nonfeasance
or other improper conduct on the part of”” the parties involved in the lawsuit. 1992-
NMCA-108, 99 9-10; see also id. 9§ 9 (noting that it was unnecessary to address the
elements of interest and impairment of that interest, two of the three prerequisites of
Rule 1-024(A)(2), because the proposed intervenor had failed to satisfy the third
requirement requiring her to show inadequacy of the representation of that interest).
Chino Mines Co. then held that the proposed intervenor had failed to make a showing
sufficient to overcome the presumption of adequate representation of the existing
parties to the litigation. /d. § 12. In New Mexico Right to Choose/NARAL, the Human
Services Department revised a rule that “allowed the use of state funds to provide
abortions for Medicaid-eligible women when they are medically necessary.” 1999-
NMSC-005, 9 6. Our Supreme Court held that the alleged interest of the proposed
intervenors “as representatives of the potential life of the unborn” was adequately

represented by the Human Services Department. /d. q 19. The proposed intervenors
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and the Human Services Department “share[d] the same ultimate objective” of
upholding the constitutionality of the rule and so it was presumed under Chino Mines
Co. that the Human Services Department adequately represented the interest the
proposed intervenors had articulated. /d. 49 19-20. Consequently, we agree that both
cases involved situations where the proposed intervenor did not establish an interest
in the litigation distinct from one possessed by an existing party.

7 However, we disagree that because the interests may be different in the
present case, Proposed Intervenors have established that they have an interest in this
litigation that would be inadequately represented by Defendants. Cf. N.M. Pub.
Regul. Comm’n v. The New Mexican, Inc., 2024-NMSC-025, 9| 46, 562 P.3d 548
(“[W]hen the government is a party to an action and the interest the applicant seeks
to protect is represented by a governmental entity, a presumption of adequate
representation exists.” (internal quotation marks and citation omitted)). Although
Proposed Intervenors’ focus on the fact that they were the individual state agencies
that made the employment decisions pertaining to Plaintiffs, [MIO 7] the existing
parties to this lawsuit and Proposed Intervenors share the same ultimate objective of
defending against Plaintiffs’ lawsuit under the FPWA and nothing suggests that
Defendants cannot represent that interest adequately. See N.M. Right to

Choose/NARAL, 1999-NMSC-005, 9 19-20.




10

11

12

13

14

15

16

17

18

19

20

8y  Indeed, “[t]he FPWA prohibits an ‘employer’ from discriminating between
employees on the basis of sex by paying wages to employees at a rate less than the
rate that the employer pays wages to employees of the opposite sex for equal work.”
Wolinsky v. NM. Corr. Dep’t, 2018-NMCA-071, q 11, 429 P.3d 991 (emphasis
added); see § 28-23-3(A) (prohibiting an employer from discriminating within any
establishment on the basis of sex by paying wages to employees at a rate less than
the rate that the employer pays to employees of the opposite sex for equal work).
Proposed Intervenors do not address our calendar notice’s proposed conclusion that
Defendants meet the definition of an employer under the FPWA, and our case law
makes it clear that the State is an entity subject to being sued under the FPWA. [CN
6] See § 28-23-2(E) (defining “employer” as “a person employing four or more
employees and any person acting for an employer”); NMSA 1978, § 10-9-10(B)
(1961) (designating the SPB to ‘“hear appeals and make recommendations to
employers™); Wolinsky, 2018-NMCA-071, q 13 (defining “a person” under Section
28-23-2(E) of the FPWA to include the state and concluding that the state is an entity
subject to suit for violating the terms of the FPWA). And, as Proposed Intervenors
acknowledge, their decisions within the pay band are dictated by the guidelines
established by the SPB. [MIO 8; DS 4] See NMSA 1978, § 10-9-13 (1983).

9y  We therefore conclude that the presumption of adequate representation

applies to this case and, in order to intervene as a matter of right, Proposed
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Intervenors needed to make a “concrete showing” of why Defendants’ representation
in this manner was inadequate because of adversity of interest, collusion, or
nonfeasance. See Chino Minos Co., 1992-NMCA-108, §11; N.M. Right to
Choose/NARAL, 1999-NMSC-005, 9 20. Proposed Intervenors have not made that
showing, and do not appear to contend as such. Consequently, we affirm the district
court’s denial of Proposed Intervenors’ motion to intervene as of right.

{10,  We next turn to Proposed Intervenors’ contentions that the district court erred
in denying permissive intervention, which we review for an abuse of discretion.
Chino Mines Co., 1992-NMCA-108, § 16. In exercising its discretion to permit a
party to intervene under Rule 1-024(B)(2), a district court “shall consider whether
the intervention will unduly delay or prejudice the adjudication of the rights of the
original parties.” As we noted in the calendar notice, we interpreted the district
court’s order denying Proposed Intervenors’ motion to intervene to have made the
following finding in that regard: “The [district court] is . . . concerned about
administering this case if numerous individual agencies intervene, which would
move the case away from the issue presented by Plaintiffs and the classification
system as a whole.” [3 RP 513] We understand Proposed Intervenors to be asserting
that this finding was speculative and made in the context of Plaintiffs anticipating

moving for class certification. [DS 8-9; MIO 11-12]




10

11

12

13

14

15

16

17

18

19

20

(113 Proposed Intervenors contend that “[r]eliance on a hypothetical, non[]existent
class as a basis for denial of the agencies’ request to intervene is an abuse of
discretion.” [MIO 12] In support of this assertion, Proposed Intervenors direct us to
Apodaca v. AAA Gas Co., 2003-NMCA-085, q 60, 134 N.M. 77, 73 P.3d 215, for
the proposition that, when the district court’s “discretion is fact-based,” an abuse of
discretion occurs when facts essential to the district court’s judgment are not
established by substantial evidence in the record. [MIO 12] Id. However, Apodaca
does not apply in this circumstance because the district court’s denial of permissive
intervention was not premised on an unsubstantiated finding that a class had been
certified. It is not in dispute that the class has yet to be certified, and that is readily
apparent from the record. Indeed, our application of a de novo standard of review to
an order denying intervention as of right, which, as we noted above, Proposed
Intervenors contend is the appropriate standard of review, applies only when the
facts are not in dispute. See Chino Mines Co., 1992-NMCA-108, q 8.

(123 In exercising its discretion, Rule 1-024(B)(2) required the district court to
consider whether allowing Proposed Intervenors to intervene would unduly delay or
prejudice the adjudication of the rights of Plaintiffs, the State, and the SPB. As we
noted in the calendar notice, permitting Proposed Intervenors to intervene now will
permit every state agency the opportunity to intervene if and when certification

occurs. [CN 5] Undoubtably, that, along with the addition of two new defendants
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whose interest is already adequately being represented, would cause undue delay
and prejudice the existing parties.

{13}  “An abuse of discretion occurs when a ruling is clearly contrary to the logical
conclusions demanded by the facts and circumstances of the case.” Nellis v. Mid-
Century Ins. Co., 2007-NMCA-090, q 4 (internal quotation marks and citation
omitted). We cannot say the district court’s decision to deny permissive intervention
at this point is clearly contrary to the logical conclusions demanded by the facts and
circumstances of this case. We therefore affirm the district court’s order denying
permissive intervention.

{14} Proposed Intervenors continue to argue that they are the proper party under
Begay v. State, 1985-NMCA-117, 99, 104 N.M. 483, 723 P.2d 252 (addressing the
proper party to be sued in order to establish a waiver of sovereign immunity for tort
claims), rev’d on other grounds by Smialek v. Begay, 1986-NMSC-049, 9 1, 104
N.M. 375, 721 P.2d 1306. [MIO 13] We conclude that Proposed Intervenors have
not provided any basis for this Court to reevaluate our proposed conclusion as stated
in the calendar notice, and thus we refer Proposed Intervenors to the analysis therein.
[CN 5-6] See Wolinksy, 2018-NMCA-071, q 10 (holding that the FPWA does not

invoke the state’s sovereign immunity).
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(153 Accordingly, for the reasons stated in our calendar notice and herein, we
affirm. Proposed Intervenors’ motion for review of district court’s action pursuant
to Rule 12-207 NMRA is DENIED as moot.

{1 ITIS SO ORDERED.

KATHERINE A. WRAY, Jud

WE CONCUR:

AQW@ZE K. ez

JUCQYUELINE R. MEDINA, Chief Judge
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ZACHARXY A. IVES, Judge
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