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MEMORANDUM OPINION 17 

 

ATTREP, Judge. 18 

{1} Defendant appeals the metropolitan court’s judgment and deferred sentence, 19 

entered pursuant to a bench trial, by which Defendant was convicted of aggravated 20 

driving while under the influence of intoxicating liquor (aggravated DWI). We 21 

issued a notice of proposed disposition, proposing to summarily affirm on the merits 22 

and to remand to correct mistakes in the metropolitan court’s judgment. Defendant 23 
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has responded to our notice with a memorandum in opposition. After due 1 

consideration, we reject the merits of Defendant’s challenges and affirm his 2 

conviction. We remand for the metropolitan court for correction of its judgment and 3 

deferred sentence.  4 

{2} Our proposed affirmance set forth the facts and legal analysis upon which we 5 

proposed to disagree with Defendant’s contentions that (1) the district court erred by 6 

considering his refusal to take a breath test as evidence of consciousness of guilt [CN 7 

2-3]; and (2) there was insufficient evidence to support his conviction [CN 3-6]. “A 8 

party responding to a summary calendar notice must come forward and specifically 9 

point out errors of law and fact”; repetition of earlier arguments does not fulfill this 10 

requirement. State v. Mondragon, 1988-NMCA-027, ¶ 10, 107 N.M. 421, 759 P.2d 11 

1003, superseded by statute on other grounds as stated in State v. Harris, 2013-12 

NMCA-031, ¶ 3, 297 P.3d 374. Defendant’s response to our notice expressly states 13 

that he stands on the arguments in his docketing statement and has nothing to add to 14 

the facts set forth in our notice and in his docketing statement. [MIO 1] This is 15 

insufficient to demonstrate that our proposed affirmance was in error. Thus, we 16 

affirm for the reasons discussed in our notice. 17 

{3} Additionally, Defendant has not responded to our proposal to remand. As we 18 

observed in our notice, the metropolitan court’s judgment and deferred sentence 19 

entered on July 31, 2025, mistakenly indicates that Defendant entered a plea of guilty 20 
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to the crime of simple DWI. [RP 34] Our review of the record proper, including the 1 

audio transcripts, shows that Defendant entered a plea of not guilty, was tried in a 2 

bench trial, and was found guilty of aggravated DWI. On these narrow grounds, we 3 

remand to the metropolitan court for correction of its judgment and deferred sentence 4 

to reflect that Defendant was found guilty of aggravated DWI after a bench trial. 5 

{4} For the reasons stated above and in our notice, we affirm Defendant’s 6 

conviction of aggravated DWI and remand for correction of the judgment. 7 

{5} IT IS SO ORDERED. 8 

 

 

       _____________________________ 9 

       JENNIFER L. ATTREP, Judge 10 

 

WE CONCUR: 11 
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MEGAN P. DUFFY, Judge 13 
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