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MEMORANDUM OPINION 17 
 
DUFFY, Judge. 18 
 
{1} Defendant appeals from his conviction for driving while intoxicated (impaired 19 

to the slightest degree). We issued a calendar notice proposing to affirm. Defendant 20 

has filed a memorandum in opposition, which we have duly considered. 21 

Unpersuaded, we affirm.  22 
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{2} Our calendar notice proposed to affirm based on our suggestion that 1 

Defendant failed to demonstrate that the admission of an unredacted lapel video 2 

showing him using a slur was unfairly prejudicial. [CN 3] In his memorandum in 3 

opposition, Defendant continues to argue that the metropolitan court erred in 4 

admitting the video because its admission was more prejudicial than probative. [MIO 5 

8-13]  6 

{3} Defendant maintains there was “a reasonable probability” that the admission 7 

of the unredacted lapel video contributed to the metropolitan court’s decision to 8 

convict Defendant because the other evidence “was not overwhelming[.]” [MIO 13] 9 

Specifically, Defendant contends that, because “chemical testing did not establish 10 

impairment per se and the remaining evidence was equivocal[,]” there is a 11 

“reasonable probability” that admission of the video with the slur contributed to his 12 

conviction. [MIO 10] However, Defendant does not assert that the State failed to 13 

present any evidence at all to support his conviction, and we reiterate that it was for 14 

the trier of fact to weigh the evidence presented. See State v. Sutphin, 1988-NMSC-15 

031, ¶ 23, 107 N.M. 126, 753 P.2d 1314 (stating that an appellate court “may neither 16 

reweigh the evidence nor substitute its judgment for that of the [factfinder]”). To the 17 

extent Defendant invites us to reweigh the evidence, we decline to do so. [MIO 13] 18 

See id. ¶ 21 (“An appellate court does not evaluate the evidence to determine whether 19 

some hypothesis could be designed which is consistent with a finding of 20 
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innocence.”). We further note that, when “admissibility of evidence is challenged at 1 

a bench trial,” as in this case, “we generally presume that a judge is able to properly 2 

weigh the evidence, and thus the erroneous admission of evidence in a bench trial is 3 

harmless unless it appears that the judge must have relied upon the improper 4 

evidence in rendering a decision.” State v. Pickett, 2009-NMCA-077, ¶ 13, 146 N.M. 5 

655, 213 P.3d 805 (internal quotation marks and citation omitted).  6 

{4} Defendant relies on authority from other jurisdictions to support his broad 7 

assertion that “inflammatory language, such as racial slurs, can be so prejudicial as 8 

to render them inadmissible unless the probative value of their admission outweighs 9 

the prejudice.” [MIO 10-12] We note, however, that those out-of-state cases appear 10 

to deal with the risk of inflammation of a jury. [MIO 10-12] Cf. Pickett, 2009-11 

NMCA-077, ¶ 13. 12 

{5} Accordingly, we are unpersuaded that the arguments asserted by Defendant 13 

in his memorandum in opposition impact our analysis or our disposition of the case; 14 

as such, we affirm for the reasons stated in our notice of proposed disposition and 15 

herein.  16 

{6} IT IS SO ORDERED. 17 
 
 
        _________________________ 18 
        MEGAN P. DUFFY, Judge 19 
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WE CONCUR: 1 
 
 
_______________________________ 2 
JACQUELINE R. MEDINA, Judge 3 
 
 
_______________________________ 4 
KATHERINE A. WRAY, Judge 5 


